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76 CALIFORNIA LAW REVIEW 

the offending company, involving prolonged hearings and appeals to 
the courts as to valuations, etc. The Commission, for the sake of the 
practical accomplishment of the end desired, risks the possible duplica- 
tion of plants in the rare instances of utilities persisting in unreason- 
able treatment of the public. R. W. M. 



Sales: Conditional Sale or Lease. — A case recently decided by the 
District Court of Appeal, First Appellate District, 1 brings up the fre- 
quently mooted question of construction as to whether a given instru- 
ment is a lease or a conditional sale. The court construed an instru- 
ment as a lease and permitted the plaintiff to recover by way of rent 
a sum of money which was but two dollars short of the entire agreed 
value of the article, seven hundred and twelve dollars. The contract, 
while denominated by the parties as a " lease," gave the " lessee " the 
right to own the property upon paying seven hundred and ten dollars 
as rent, plus an additional sum of two dollars. There was also a 
clause in the contract permitting the "lessor" to take possession of the 
chattel upon default and to keep all payments theretofore made. The 
defendant paid only the first installment of rent, amounting to about 
one hundred dollars, whereupon the plaintiff waited until the maturity 
of the last installment and sued for and recovered the whole price, less 
the small sum mentioned. 

The court's view that the contract was a lease and not a contract 
of conditional sale was rested upon a prior decision in the same court 
in an action wherein the same plaintiff sued other defendants upon the 
same form of contract. 2 The District Court of Appeal apparently in 
both of these decisions has failed to notice certain decisions of the 
Supreme Court of the State upon the subject. 8 These decisions state 
the general rule prevailing in most jurisdictions, which is formulated 
by a learned text writer as follows: "A lease contemplates only the use 
of the property for a limited time, and the return of it to the lessor 
at the expiration of that time. A conditional sale contemplates the ul- 
timate ownership of the property by the buyer . . . Sellers have 
frequently resorted to the device of making contracts in the form of 
leases with the option to the buyer to purchase for a small considera- 
tion at the end of the term provided the so-called rent has been duly 
paid. It is obvious that such transactions are leases only in name 
. . . and are subject to the rules governing conditional sales." * 



1 Harron, Rickard & McCone v. Cutting, IS Cal. App. Dec. 351 (Sept. 
23, 1912). 

2 Harron, Rickard & McCone v. Wilson, Lyon & Co., 4 Cal. App. 
488; 88 Pac. 512 (1906). 

3 Parke etc. Co. v. White River Lumber Co., 101 Cal. 37; 35 Pac. 442 
(1894); Lundy Furniture Co. v. White, 128 Cal. 170; 60 Pac. 759; 79 Am. 
St. Rep. 41 (1900); McCollough v. Home Ins. Co., 155 Cal. 662; 102 
Pac. 814 (1909). 

4 Williston, Sales, Sec. 336. 
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The question of the construction to be placed upon the instrument 
was not necessarily before the court in the present case. Its sole duty- 
was to determine whether or not the defendant owed the plaintiff the 
sum of money demanded. That he did is too plain for argument, and 
the decision of the court upon the facts presented was plainly correct. 
The construction placed upon the instrument, however, may prove in- 
convenient in other situations. Suppose, for example, that the prop- 
erty should be destroyed just before the payment of the last install- 
ment. If the instrument be construed as a lease, the lessee is absolved 
from further payments of rent, while, on the other hand, if construed 
as a conditional sale, the vendee would, under the circumstances ex- 
isting in this case, bear the risk of loss, and would therefore be liable 
for the further payment notwithstanding the destruction of the chattel. 5 
If the vendor should be regarded as retaining title only by way of se- 
curity for the payment of the price, as is the case where a conditional 
sale is made, he would at least be as amply protected as if the instru- 
ment were viewed as a lease, 6 and it is submitted that the real inten- 
tion of the parties would probably be better enforced by so regarding 
him — an aim which the modern law in general seems anxious to at- 
tain. W. H. S. 



Sale — Express Warranty and Rescission. — Action by plaintiff to re- 
cover the remainder of the purchase price of an engine, part of the 
price having been paid. The answer set up the breach of a warranty. 
Judgment was given for the defendant for the return of the part of 
the price already paid. 

The court found a sale with an express warranty and a breach of the 
warranty and a rescission by the buyer. 1 The case announces the rule 
expressed in former cases in California that there may be a rescission 
for breach of warranty in a sale. 2 

The court did not cite Sec. 1786 of the Civil Code which provides: 
" The breach of a warranty entitles the buyer to rescind an agree- 
ment for sale, but not an executed sale, unless the warranty was in- 
tended by the parties to operate as a condition." 

In Luitweiler Pumping Co. v. Ukiah, 2 a decision by the same court, 
the code section was cited. In that case, the court found that there 
was a breach of warranty, both express and implied. "There was also 



« Tufts v. Griffin, 107 N. C. 47; 12 S. E. 68; 10 L. R. A. 526; 22 Am. 
St. Rep. 863 (1890); Williston, Sales, Sec. 304 

6 Rayfield v. Van Meter, 120 Cal. 416; 52 Pac. 666 (1898); Hagler v. 
Eddy, 53 Cal. 597 (1878); Elsom v. Moore, 11 Cal. App. 379; 105 Pac. 
271 (1909); Palmer v. Howard, 72 Cal. 293; 1 Am. St. R. 60; 13 Pac. 
858 (1887). 

1 Harron, Rickard & McCone v. Sisk, 15 Cal. App. Dec. 223 (Sept. 6, 
1912). 

''Polhemus v. Heiman, 45 Cal. 573, 579 (1873); Hoult v. Baldwin, 67 
Cal. 610; 8 Pac. 440 (1885); Luitweiler Pumping Engine Co. v. Ukiah, 
16 Cal. App. 198; 116 Pac. 707 (1911). 



